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OPINION AKD ORDER

Appellant requests review of an arbitration decision
which denied appellant's grievance of her demotion. For the
reasons set forth in this opinion, appellant's request for
review is GRANTED and the agency action is REVERSED.

I. BACKGROUND

Appellant was demoted from her position of Computer
Specialist, GS-12, to the position of Computer Programmer,
GS-11, based upon charges of unacceptable performance. The
agency specified that appellant failed to satisfy two critical
elements of her position. Appellant grieved the action
through the negotiated grievance procedure, contending that
the agency action was not supported by substantial evidence
and wat; based upon racial and sex discrimination >.
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Following a hearing the arbitrator found that appellant's
performance was unsatisfactory and that demotion was
appropriate. The arbitrator also found that the agency had
not discriminated against appellant and, therefore,, denied the
grievance and sustained the action.

Appellant has now requested the Board to conduct a de
nova review.!/ of the arbitration decision,!/ pursuant to
£ UtS.C. 5 7121(d).J2/ In her petition, appellant contends the

I/ r 'he Board's authority to conduct a de novo review is
provided by 5 U.S.C. § 7701. See Chavez v. Office of
Personnel Management, 6 MSPB 343 , 348-50. Under this
statutory provision, the Board is mandated to conduct a
hearing, if requested by the appellant, and to consider all
relevant evidence as if the matter had not been previously
heard or decided. Id.; see also Bl&ck's Law Dictionary 392
(5th Ed. 1979) .

Appellant has submitted the transcript of the arbitration
hearing, the hearing exhibits, appellant's post-hearing brief,
and the arbitrator's decision with her petition-

That section provides:

An aggrieved employee affected by a prohibited
personnel practice under section 2302 (b) (1) of this
title which also falls under the coverage of the
negotiated grievance procedure nay raise the matter
under a statutory procedure or the negotiated
procedure, but not both. An employee shall be
deemed to have exercised his option under this
subsection to raise the matter under either a
statutory procedure or the negotiated procedure at
such time as the employee timely initiates an action
under the applicable statutory procedure or timely
files a grievance in writing, in accordance with the
provisions of the parties' negotiated procedure,
whichever event occurs first. Selection of the
negotiated procedure in no manner prejudices the
right of~ an aggrieved employee to request the Merit
Systems protection Board to review the final
decision pursuant to section 7702 of this title in
the case of any personnel action that could have
been appealed to the Board, or, where applicable, to
request the Equal Employment Opportunity Commission
to review a final decision in any other matter
involving a complaint of discrimination of the type
prohibited by any law administered by the Eqval
Employment Opportunity Conunission.



following: the arbitrator failed to properly evaluate the
evidence, apply the correct legal standards, and make findings
on ail of the issues presented; the agency's performance
appraisal system was not implemented in accordance with law;
she failed to receive a reasonable opportunity to improve; the
demotion was excessive; and the agency convaitted harmful error
in effecting the action.

II. ISSUES

On March 1, 1985, the Board published a notice in the
Federal Register, soliciting adieus briefs on significant
common legal issues raised in. pending cases involving requests
for review of final arbitration decisions meeting the
jurisdictional requirements of 5 U.S.C. § 7121(d). 50 Fed.
Reg. 3419 (1985). Those issues consisted of the following:

1. Whether the Board is required to provide a
de .novo review of the action in question, including
a new hearing;

2. If a de novo review is not required,
whether the Board should give deference to the
arbitrator's decision or whether the Board should
apply the standard set forth in 5 C.F.R. § 1201.115;

3. If a de jr?ovo review is not required, what
procedure should the Board follow In reviewing the
case where the parties have not provided for a
transcript or tapes at the arbitration hearing;

4. Whether the Board's scope of review is
limited only to allegations of discrimination;

5. If a de novo review is not required,
whether the Board should remand the case to the
arbitrator, or make the needed determination on :ts
own when an arbitrator fails to address all of the
material issues presented in the case;

6. Whether arbitrators are bound by Board
precedent in deciding appeals, including the Board's
scope of review of the agency penalty, and, if so,
how should a failure to properly apply Board
precedent be viewed;
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7. Whether the labor organization may request
the Board to review the arbitrator's decision even
if the employee chooses not to do so.

The instant case concerns the issues designated 1, 2, 4,
and 6. The remaining issues will be addressed in other cases.
In deciding these issues, the Board has considered the smicus
briefs submitted in addition to the submissions of the
parties.

III. DISCUSSION

A. The Board Will Not Provide De Nova Review of Arbitration
Decisions Meeting the Jurisdictional Requirement of
5 U.S.C. § 7121(d).

Although the Board's authority to review arbitration
decisions in mixed cases is established, it has not determined
the.extent of that review. In Ogden Air Logistics Center and
American Federation of Government Employees, Local 1592,
6 MSPB 531 (1981), the Board found that it has authority to
review arbitration decisions under 5 U.S.C, § 7121(d) where
the employee has been affected by a prohibited personnel
practice as set forth in § 2302 (b) (1) and where the action
could have been appealed to the Board pursuant to § 7702. The
Board, however, also found that the Matter in question in
Ogden did not meet the Jurisdictional test of § 712l(d) and
denied the request for review. Thus, the Board did not reach
the issue of the scope of review of cases meeting the
requirements of § 7121 (d)..

In discussing the legislative history of the Civil Service
Reform Act, the Board interpreted the statement in the Joint
Conference Report that in all mixed cases under § 7702 the
Board will hold hearings and issue a decision on both issues,
to mean that the mixed case under § 7121 (d) must be presented
to the Board before it is reviewed by EEOC. Thus, the Board
did not decide how it would treat the case once presented.
Ogden, supra, at 534.



In the present case, appellant has satisfied the
jurisclictional requirement of § 7121(d) because she has
alleged that the agency action was based upon racial and sex

discrimination! and the action could have been appealed to the
Board under 5 U.S.C. §§ 4303(e), 7702(a)(1). We find that the
relevant statutory provisions do not provide for de novo
review of arbitration decisions appealable under § 7121(d) in
light of the statutory language, legislative history and the
policy considerations of the Civil Service Reform Act: (the

Act) .
5 U.S.C. § 7121(d) provides that employees affected by a

prohibited personnel practice under 5 U.S.C. § 2302(b)(l)
•

which also falls under the coverage of the negotiated

grievance procedure may "raise the matter" under the statutory
procedur . or the negotiated procedure, but not both. The
statute then provides the manner of the election of the forum

and further provides that selection of the negotiated
procedure in no manner prejudices the employee's right to
request "the Board to "review the final decision" rendered in
the negotiated procedure.

It is clear, therefore, that the statute distinguishes
between an employee's right to originally "raise the matter"
under tha negotiated or statutory procedure, and the later
right to request the Board "to review" the final arbitration
decision. This difference in language supports the conclusion
that the "review" before the Board does not encompass the type
of full cfe novo adjudication an appellant may originally
receive by electing to "raise the matter* before the Board.

fuirther, affording a de novo review before the Board
would render the statutory bar against proceeding in both
forums meaningless. Under §§ 7121(d) and 7121(e), an employee

may raise the matter in either forum, *but not both."
Subsection (e) allows an aggrieved employee to raise a matter



covered under §§ 4303 and 7512 under the Board or negotiated
procedures, "but not both.* Unlike subsection (d) , however,
subsection (e) does not allow the Board to "review the final
decision.* The Board has recognized that the prohibition
against proceeding in both forums set forth in § 7121(e)
divests it of jurisdiction where an employee first elects the
negotiated procedure. See Carre.no v. Department of the Ar/»y,
22 M.S.P.R. 515 (1984); 5 C.F.R. § 1201.3(b). Similarly,
treating the request "to review* the final decision under

§ 7121 (d) in the same manner as an election to "raise the
matter" would in effect abrogate the prohibition against
pursuing the action in both forums.

In addition, we do not find that the relationship between
§§ 7121(d), 7702, and 7701 requires de novo review by the
Board. 5 U.S.C. § 7702(a)(1) provides that the Board shall
decide mixed cases in accordance with its procedures under
§ 7701. This latter provision provides appellant the right to

a hearing before the Board. In interpreting these provisions,
however, the specific provisions of § 7121(d), prevail over
the more general references to §§ 7702 and 7701, See
Castaneda-Gonzales v. Jjrunigration and Naturalization Service,
564 F.2d 417, 423 (D.C. Cir. 1977).

Moreover, the statutory scheme should be interpreted in a
manner producing reasonable results, consistent with the
policy of the legislation as a whole. See Parker v. Defense
Logistics Agency, 1 MSPB 489, 504 (1980), citing United States
v. American Trucking Association, Inc., 310 U.S. 534, 543
-(-1940), The Act's primary policy considerations and goals

include improving labor-mai agement relations through the
collective bargaining process, and simplifying and expediting
procedures in actions against employees who perform
unacceptably. See Cornelius v. Nutt, 105 S.Ct. 2482 (1985).

In transmitting the proposed draft of the Act to
Congress, President Carter stated that one goal of the Act was



to improve labor-management relations. To achieve this goal,
the President stated that the purpose of the Act was to
improve the collective bargaining process establishing
grievance, and arbitration systems which would largely displace
the multiple appeals systems then in existence. See Message
from the President of the United States Transmitting a Draft
of Proposed . Legislation to Reform the Civil Service Laws,

reprinted in House Committee on Post Office and Civil Service,
96th Cong., 1st Sess., .Legislative History of the Federal
Service Labor-Management delations Statute, Title VII of the
Civil Service Reform Act ol 1978, at 623, 626 (1979).
Congress enacted 5 U.S.C. §§ 7101(a) and 7121(a) and (b),
providing that labor organizations and collective bargaining
in the civil service are in the public interest, and that any
collective bargaining agreement shall provide procedures for
grievance settlements, including questions of arbitrability.
They also provide that any grievance not satisfactorily
settled under the negotiated grievance procedure shall be
subject to binding arbitration. Id.

Thus, Congress clearly considered arbitration a
significant mechanism for promoting improved labor-management

relations. The nature and role of arbitration, therefore,
comprise important factors in determining the Board's role in
reviewing such decisions. Arbitration has been described as a
traditionally informal proceeding in a bargained-for system of
self-government created by the parties, providing the
therapeutic function of resolving disputes in a speedy and
inexpensive manner while preserving the ongoing relationships
of the parties. See Devine v. Whitef 697 F.2d 421, 432, 435

(D.C. Cir.-1983).
Affording the appellant an opportunity for de novo review

would significantly undermine these advantages by allowing
one party covered under the collective bargaining agreement
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to \inilaterally determine that the bargained-for system
of adjudication is not binding, contrary to 5 U.s.c.
§ 7121{b)(3)(C). Further, the advantages of speed and
inexpensive processing would be lost since the Board would not
be bound by the previous arbitration determination. De novo
review before the Board would, therefore, unnecessarily

increase the cost and effort needed to resolve the dispute and

substantially delay final resolution of the matter.5_/
We also find that de rsovo review is not required to

protect employees' statutory trial rights on discrimination
claims. See Alexander v. Gardner Denver, 415 U.S. 36 (1974).
Under §§ 7702(e) and 7703, employees still have a right to a

trial da novo in federal district court on their
discrimination claims if the Board fails to issue a judicially
reviewable decision within 120 days or upon issuance of a
final Board order or decision.

Based upon the above considerations, we find that
appellants are not entitled to de .novo review of final

5_/ Although not necessary to the result here., the
Congressional purpose of Chapter 43 also merits consideration,
since the policy of the Act as a whole provides a basis for
resolving the issue in question. See ParJcer, supra. One of
the Act's primary aims was to simplify and expedite procedures
to take action against an employee whose performance is
unacceptable. See S. Rep. No, 95-969, 95th Cong., 2d Sess.
2 (1978) reprinted in House Comm. on Post Office and Civil
Service, 96th Cong., 1st Sess. Legislative History of the
Civil Service Reform Act of 1978, at 1466 (Comm. Print No. 96-
2, 1979) U.S. Code Cong. & Admin. News 1978, 2723, Congress,
therefore, created Chapter 43, a streamlined statutory scheme
for actions based upon acceptable performance. Lisiscki v.
Federal Home Loan Bank Board, 23 M«S.P.R. 633 (1984).
Providing an additional level of de novo review for Chapter 43
oases following the negotiated procedure would complicate this
Congressional attempt at simplification and frustrate this
primary aim of the Act.



arbitration decisions appealable to the Board under 5 U.S.C

§ 7121(d) .

B. Scope of Review

In determining its scope of review of arbitration

decisions, the Board recognizes arbitration's unique role- in

labor-management relations. Due to this role, and the federal

policy favoring arbitration, courts have traditionally

accorded great deference to arbitration decisions in the

private sector, White, supra, at 435, The courts have also

recognized that while this private sector policy is not fully

incorporated into the federal system, arbitration decisions in

the public sector should be accorded deference and should only

foe set aside or modified where the arbitrator erred as a

matter of law in interpreting civil service law, rule, or

regulation.?/ id. "at 437-40; Devine v. Wutt, 718 F.2d 1048,

1052 (Fed. Cir. 1983), rev'd on other grounds, suJb nom

Cornelius v. Nutt, supra (deference is inappropriate where

award conflicts with federal statute) *

Congress also recognized this policy of judicial

deference in providing for reviev; of arbitration decisions by

_€_/ We find that this conclusion does not. denigrate an
employee's right to de novo review of mixed cases before the
Board. See Ogden, supra, at 534; Committee Report at 40. As
the Board held in Ogden f supra, the requirement in the
legislative history that the Board hold hearings and decide
all 'mixed cases which are appealed only requires that the case
be presented to the Board prior to review by EEOC. Further,
limited review of arbitration decisions does not abrogate an
employee's right to have the Board conduct a full evidentiary
determination of a mixed case since the employee is free to
choose such a proceeding in lieu of the negotiated procedure.
5 U.S.C* § 7121(d).

7/ The degree of deference accorded a federal sector
arbitration award is illustrated in Devine v. White, 711 F.2d
1082 (D«C. Cir. 1983). In that case, the court affirmed the
arbitration decision since the result was consistent with the
test the court set forth in the first White case discussed
above, despite its dismay over the lack of quality in the
decision.
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the Federal Labor Relations Authority (FLRA). In 5 U.S.C.
§ 7122(a), Congress provided for FLRA modification of an
award if it is: (1) contrary to any law, rule, or regulation;
or (2) deficient on other grounds, similar to those applied by
federal courts in private, sector labor-management relations.
See 5 C.F.R. § 2425.3(a). Thus, according arbitration
decisions deference is consistent with judicial and
Congressional policy favoring arbitration, promotes the Act's
goal of utilizing arbitration as a means of improving labor-
management relations, and recognizes the differences between
the role of arbitrators and that of the Board's presiding
officials. The proper scope of Board review must also ensure
that arbitrators correctly decide issues of law which fall
within the Board's area of expertise. We, therefore, find
that unlike initial decisions subject to Board review under
5 C.F.R. § 1201.115, arbitration decisions are entitled to
deference and the deferential standard of review is
appropriate for the Board. The Bo^rd will, therefore, only
set aside or modify an arbitration award where the appellant
establishes that the arbitrator has erred in interpreting

civil service law, rules, or regulation. See Nutt, supra, at

1053? White, supra, at 440.

C. Both Issues in Mixed Cases are Properly Before the Board

In accordance with the statutory language, legislative
history, and practical considerations, the Board will decide
both allegations of discrimination and otherwise appealable,

matters in reviewing arbitration decisions und^r 5 U.S.C,,
§ 7121(d). That provision specifically states that Board
review of the arbitration decision is pursuant to § 7702.
5 U.3,C. § 7702(a)(l) provides that the Board shall "decide
both the issue of discrimination and the appealable action."
Thus, the statute plainly requires the Board to decide both

issues.
This conclusion is also supported by the Act's

legislative history. The Senate Report on the Act stated that
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in mixed ca^es, questions of the employee's inefficiency or
misconduct and discrimination by the employer will be two
sides of the same qiiestion and must be considered together.
See Williams •/. Department of the Army, 715 F.2d 1485, 1490
(Fed. Cir. 1<83) citing S. Rep. No. 95-969, 95th Cong.,
2d Sess. 53, reprinted in 1978 U.S. Code Cong. & Ad. News
2723, 2775. The report also recognized that bifurcation at
the administrative level would preclude the government from
effecting a single unified personnel policy which takes into
account the reguirpments of all the various laws and goals
governing Federal personnel management. The report also
expressed cor̂ uJ.sional concern that bifurcation would result
in forum shopping and inconsistent decisions. See Hayes y.
;/r.~t£'d States Government Printing Office, 684 F.2d 137, 139

('0.'*. Cir., 1982} citing S. Rep. No, 95-969, 95th Cong.,
2r Sfcjs. 53, jL^^.'inted in 1978 U.S. Code Cong, & Ad. News

2,1 • y 2775.
The Controller General also expressed his view in a

letter to the House of Representatives, that bifurcation at
the administrative, level was undesirable. The Comptroller
General stated that a clear distinction between an equal
employment and merit principle complaint would be difficult,
if not impossible, and that employees frequent'.v perceive

their problems to be both, Williams, supra, citi^r H.K. Rep.
No. 1403, 95th Cong., 2d Sess, 107 (1978),

Finally, practical considerations also fivsr the Board
deciding both issues on review. For example , if the Board

were limited to deciding only the discrimination issue, it
might be required to approve an award which is correct on that
issue while clearly in error with respect to the applicable

civil service law on the nondiscrimination issue. Further,
Board resolution of discrimination cases and dual motivation
discrimination cases often involves a determination on the
nondiscriraination issue to rosolve whether the agency had a
legitimate non-discriminatory reason for the action, See
Bechtel v. Office of Personnel Management, 10 MSPB 269 (1982);
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Gerlach v. Federal Trade Commission, 8 MSPB 599, 603, 605
(1981). We, therefore, conclude that the Board will decide
both discrimination issues and other appealable issues in
conducting its limited scope of review of arbitration
decisions under 5 U.S.C. § 712l(d).

D. Applicability of Board Precedent to Arbitration Decisions

In Cornelius v. Wutt, supra, the Supreme Court stated
that Congress clearly intended that arbitrators apply the same
substantive rules as the Board in reviewing agency
disciplinary actions. The Court, therefore, found that
arbitrators must apply the harmful error standard in the same
manner as the Board, The Court held that different
interpretations of this substantive provision between forums
would lead to inconsistent results and forum shopping which
Congress specifically sought to avoid. The Court also found
that the Board interpretation of that rule was required to
remain faithful to the Act's central purpose of preserving the
federal manager's ability to maintain an effective and
efficient work force.

Based upon the considerations set forth in Cornelius, the
Board will review arbitration decisions to ensure conformity
with civil service law based upon Board precedent. This will
promote the congressional aim of lessening the likelihood of
inconsistent results between arbitration and Board adjudica-
tion, and will discourage forum shopping. It will also
further the Act's aia of preserving the. federal manager's
aBiTity to maintain an efficient And effective work force
since these managers will be more confident that a particular
action would be reviewed similarly in either forum.

IV, APPLICATION

Applying these principles to the present case, the
arbitrator's factual findings are entitled to deference. We

therefore, not consider appellant's objections in this
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regard. The Board has held, however, that as a matter of law,
an agency bears the burden of proving by substantial evidence
that it obtained 0PM approval of its performance appraisal

system before undertaking a Chapter 43 demotion or removal
under that system. Griffin v. Department of the Army,

23 M.S.P.R. 657 (1984).

In the present case, although the arbitrator found that
the performance appraisal system was developed ^apparently
with necessary OPM approval,* the record does not contain

sufficient evidence to support the finding of OPM approval.

Arbitration Decision at 2-3. In this regard, the documentary
record contains no evidence of approval. Further, while t.he

agency representative asserted in his opening statement at the
hearing that the system had been approved by OPM, this

statement was not sworn to and does not constitute evidence.
Hearing Transcript (Tr.) &t Vol. 2, p. 320. See Enos v.

United States Postal Service, 7 MSPB 554, 555-56 (1984);
Taggart v. United States Postal Service, 3 MSPB 220, 221

(1980) (summation of case does not constitute evidence). The

agency also asserts in its response to appellant's request for

Board review of the arbitration decision that it obtained OPM

approval for its system. However, this agency representation
is unsupported by the record. Thus, the agency has failed to

prove OPM approval by substantial evidence, as required, and
the agancy actior cannot be sustained.&/ We, therefore, find

that the arbitrator erred as a matter of law in sustaining the

action and denying appellant's grievance.

V. ORDER

The agency is ORDERED to cancel appellant's demotion and

award hack pay and benefits in accordance with 5 C.F.R.

§ 550.805, Proof of compliance with this Order shall be

§J Under Griffin, supra, the Board has remanded for proof of
OPM approval brhexe that issue had not been raised below.
Since it was raised in the. present case, remand .is not
appropriate.
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submitted by the agency to the Office of the Clerk of the
Board within twenty (20) days of the date of issuance of this
opinion. Tiny petition for enforcement of this Order shall be
made to the Office of the Clerk of the Board.

VI. NOTICE

This is the final order of the Merit Systems Protection
Board in this appeal.

The appellant has the statutory right under 5 U.S.C.
§ 7702 (b) (1) to petition the Equal Employment Opportunity
Commission (EEOC) for consideration of the Board's final
decision with respect to claims of prohibited discrimination.
The statute requires at 5 U.S.C. § 7702 (b){l) that such a
petition be filed with the EEOC within thirty (30) days after
notice of this decision.

If the appellant elects not to petition the EEOC for
further review, the appellant has the statutory right under
5 U.S.C. § 7703(b)(2) to file a civil action in an appropriate
United States District Court with respoct to such prohibited
discrimination claims. The statute requires at 5 U.S.C.
§ 7703 (b) (2) that such a civil action be filed in a United
States District Court not later than thirty (30) days after
the appellant's receipt of this order. In such an action
involving a claim of discrimination based on race, color,
religion, sax, national origin, or a handicapping condition,
the appellant has the statutory right under 42 U.S.C.
§§ 20QOe»5(f)-(k), and 29 U.S.C. § 794a, to request
representation by a court "-appointed lawyer, and to request
waiver of any requirement of prepayment of fees, costs, or
other security.

If the appellant chooses not to pursue the discrimination
issue before the EEOC or a United States District Court, the
appellant has the statutory right under 5 U.S.C. § 7703(b)(1)
to seek judicial review, if the court has jurisdiction, of the
Board's final decision on issues other than prohibited
discrimination before the United States Court of Appeals for
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the Federal Circuit, 717 Madison Place, N.W., Washington, D.C.
20439. The statute requires at 5 U.S.C. § 7703 (b) (1) that, a
petition for such judicial review be received by the court no
later than thirty days after the appellant's receipt of this

order.

FOR THE BOARD:

•"*• E. Taylor
'Clerk of the Boar

Washington, D,C.


